IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
UNI TED STATES OF AMERI CA
V. ; CRI M NAL NO. 89-003-02

| GNAZI O ANTONI O MANNI NO

UNI TED STATES OF AMERI CA
v. : CRIM NAL NO. 89- 003- 04

EMANUELE SALVATORE MANNI NO

VEMORANDUM AND ORDER

BECHTLE, J. JULY 2, 1998

Presently before the court in this 28 U S.C. § 2255 action
are the United States of Anmerica's (the “CGovernnent”) objections
to the United States Magi strate Judge's Report and
Recommendati on, the petitioners |Ignazio Antoni o Manni no and
Emanuel e Sal vatore Mannino's! (collectively, “Petitioners”) joint
response thereto,? the United States Magistrate Judge's Report
and Recommendation and the record. For the reasons set forth

bel ow, the court will not adopt the Magi strate Judge's Report and

1. | gnazi o Antonio Mannino is commonly known as “Tony” and
his brother, Emanuel e Sal vatore Manni no, is commonly known as
“Sal.” For the sake of clarity, this court will refer to each

Petitioner by his full nanme throughout the text of this
menor andum

2. Petitioners are raising the identical issues and the
they are represented by the sane attorney. All notions have been
filed jointly.



Reconmendati on. Because the court finds that Petitioners'
sentencing claimis procedurally barred and Petitioners have not
shown i neffective assistance of counsel, it will deny the notion
W t hout an evidentiary hearing.

l. BACKGROUND

In March of 1986, the Federal Bureau of |nvestigation
(“FBI") learned that, beginning in January 1985, several nenbers
of the Sicilian Mafia had chosen New York, New Jersey and
Phi | adel phia as a base for their heroin and cocai ne snuggling
operation. The FBI began an investigation and as a result, on
January 3, 1989, the United States Attorney for the Eastern
District of Pennsylvania filed a twenty-count indictnent charging
Petitioners and sixteen other individuals with a nunber of
of fenses related to heroin and cocai ne inportation and
distribution. The court divided the defendants into two groups
for trial. In the first trial, the court tried the cocaine
i nportation and distribution defendants: Filippo Filoberto,

Sal vatore Di Mai 0o, Francesco Badal nenti, Antoni o Romano, Sal vatore
Pilliteri and Frank Sciarrino. The second trial included the
heroin inportation and distribution defendants: Francesco

Ganbi no, Enzo Varisco, Grace Pulitano Mannino and Petitioners.?

During the trial, the jury heard testinony froma nunber of

3. Co-defendants Dom nic Manni no, Sinone Zito, Stefano
Zito, Salvatore Inzerillo, and Tomasso Scalici were fugitives
fromjustice. Codefendant Carlo Fodero was tried and acquitted.
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persons. Governnent witness WIIliam Kane (“Kane”) testified
extensively about the conspiracy. The evidence at trial showed
the following. Petitioners were bornin Sicily and cane to the
United States in 1975. In 1983, Petitioners returned to Sicily.
(Presentence Investigation Report (“PSI”) § 82.) The conspiracy
began to inport heroin fromSicily into the United States around
January 1985. (PSI § 3.) In order to inport the heroin, the
conspirators recruited individuals to fly fromSicily to the
United States on comercial airline flights with the heroin
strapped to their bodies. Each courier carried two or three
kilograns at a tinme. Generally, nore than one courier was on
each flight. Oten the sane courier would then return to Sicily
w th hundreds of thousands of dollars to pay the Sicilian
suppliers. Each courier was paid approxi mately $5,000.00. (PSl
9 14.) Co-conspirator Stefano Zito becane friendly with Kane and
confided in himthat Ignazio Antoni o Mannino was Sinone Zito's
partner and that Francesco Ganbi no was | gnazio Antoni o Manni no's
boss in the heroin snuggling operation. (PSI | 13).

In early 1986, |gnazio Antonio Mannino, his wife, Gace
Pul i tano Manni no, and Emanuel e Sal vat ore Mannino returned to the
United States fromSicily. Sinone Zito and his wfe al so
returned to the United States, living with Ignazio Antonio
Manni no and Grace Pulitano Mannino for about six nonths and then

noving to a nearby apartnment. (PSI T 20.) Ignazio Antonio



Manni no and Sinone Zito then coordi nated the sophisticated heroin
operation fromwithin the United States.* Government witness

Sal vatore Allegra (“Allegra”) testified that between 1985 and
March 1986, he personally placed a total of over thirty kil ograns
of heroin on thirteen couriers. He also testified that Sinone
Zito, lgnazio Antonio Mannino's partner, supplied that thirty
plus kilograms of heroin.®> |In March of 1986, Italian authorities
intercepted a heroin courier attenpting to board a plane in Italy
en route to the United States.® The Italian authorities then
notified United States authorities who intercepted G ovann

D Grazia as he deplaned at JFK airport in New York. They renoved
over three kilograns of heroin fromD Gazia' s person.” (PSl 1
16.) Allegra testified that he personally placed this heroin on
the couriers and that Sinone Zito supplied the heroin. Sone of

the heroin inported in this manner was sold by Sal vat ore Di Maggi o

4. The conspirators evaded detection by using a nunber of
different pay phones to communicate with the co-conspirators in
Sicily. The evidence showed that they rotated phones and used
secret codes and nessages to avoid wiretap detection. The
conspirators al so used evasive driving patterns and techni ques to
avoid being followed. (PSI f 20.)

5. Because of counsel's objection, the PSI was anmended to
state that there is no evidence that |gnazio Antoni o Manni no or
Grace Mannino were participating in the heroin inportation at
this time. (PSI T 15.)

6. Earlier testinony established that couriers generally
carried two or three kilogranms at a tine.

7. This heroin tested between 52 and 95 percent pure.
(PSI 1 16.)



to Filippo Ricupa (“Rcupa”). R cupa testified that between
early 1985 and | ate 1986 he personally sold eighty kil ograns of
heroin at a price of $195,000.00 per kilogram (PSI T 17.)
Emanuel e Sal vat ore Mannino contributed to the conspiracy by
facilitating the communi cation between the co-conspirators and by
| aundering the drug proceeds through a |l egitinmte business
account of a pizzeria that he and his brother owned jointly. In
order to facilitate conmunication, he would go to various
desi gnat ed pay phones to receive incom ng phone calls fromthe
co-conspirators. He then conveyed that information to other co-
conspirators who acted on the information. G ace Pulitano
Mannino had a simlar and related role in the conspiracy taking
coded nessages in Italian and English from her home phone.?8
In the Sumer of 1987, Stephen Zito shared detail ed
i nformati on about the heroin inportation conspiracy wth Kane.
At that tinme, he told Kane that the conspiracy had begun to ship
cocaine fromthe United States to Italy in exchange for heroin
fromltaly. (PSI T 23.) 1In July of 1987, Stephen Zito told Kane
t hat Emanuel e Sal vatore Mannino was in Italy to arrange the

shi pnment of three kilograns of heroin into the United States. He

8. For exanple, she would take a coded nessage that “Tony
should go to the attorney's office at two o' clock tonorrow. ” At
two o' clock the next day, lgnazio Antonio Mannino woul d be
observed receiving a call at a particular pay tel ephone. (PSI 1
22.)



|ater told Kane that the shipnent had arrived. (PSI 1 23-24.)
Evi dence al so showed that in 1987, Emanuel e Sal vat ore Manni no was
in Sicily arranging the exchange of heroin for cocaine. See

United States v. Ganbi no, 926 F.2d 1355, 1357 (3d G r. 1991).

Joseph Cuffaro, another Government witness, testified that
he was told that, beginning in the Fall of 1987, Ignazio Antonio
Manni no and Sinone Zito assisted four mafia bosses by arranging
the shipnent of 570 kil ogranms of cocaine from Colonbia to the
Sicilian heroin dealers. The shipnent occurred in January 1988.
(PSI T 25.)

In Cctober 1987, Sinone Zito told Kane that his noney was
tied up in a three kilogram heroin deal and that he needed to
borrow $25, 000. 00 to purchase a house. Kane purchased seven
ounces of heroin from Sinone Zito in exchange for the requested
$25, 000. 00. On COctober 22, 1987, Kane gave the cash to Sinone
Zito and |l gnazio Antoni o Mannino together. (PSI f 28.)

At that tinme, Sinone Zito told Kane that he and I gnazio
Ant oni 0 Manni no were partners in the heroin business. |gnhazio
Antoni o Mannino al so told Kane that his boss was Francesco
Ganbino. (PSI 1 64.) It also cane to light that Emanuel e
Sal vatore Mannino and Sinone Zito took orders fromlgnazio
Antoni o Mannino. (PSI § 64.) At that sanme neeting, October 22,
1987, lgnazio Antoni o Mannino offered to “front” Kane one

kil ogram of heroin. (PSI § 28.) The $25,000.00 Kane paid Zito



and | gnazi o Antoni o Manni no was | aundered through the pizzeria
bank account and then invested in a condom nium purchased in the
name of Emanuel e Sal vat ore Manni no.

At anot her neeting on January 7, 1988, Ignazio Antonio
Manni no and Sinone Zito offered to sell Kane one kil ogram of good
quality heroin and additional quantities of poor quality heroin.
(PSI 9 30). On April 1988, the FBI searched a Brookl yn apart nent
that Ignazio Antonio Mannino, Sinone Zito and Sal vatore Inzerillo
were using. They seized $12,000.00 and .28 grans of heroin. (PSI
9 31.) Robert Reyers testified that Sinone Zito confided in him
that if the FBI had cone the next day, they would have caught
themw th four kilogranms of heroin. Ganbino, 926 F.2d at 1359.
In the Spring of 1988, at the Cafe G ardino in Brooklyn, Sinone
Zito offered to sell Kane another kilogram of heroin. Wen Kane
refused, Sinone Zito offered hima sanple quantity. (PSI § 32.)

On January 3, 1989, the United States Attorney for the
Eastern District of Pennsylvania filed a twenty-count indictnent
agai nst the defendants. On Septenber 2, 1989, after a 29-day
jury trial before this court, Ignazio Antonio Mannino was found
guilty of conspiracy to inport heroin and conspiracy to
distribute heroin. Enmanuel e Sal vatore Manni no was found guilty
of conspiracy to inport heroin, conspiracy to distribute heroin
and noney | aundering. On Decenber 6, 1989, the court held a

sentenci ng hearing for Ignhazio Antoni o Mannino. He was



represented at the hearing by Charles Carnesi, Esquire
(“Carnesi”) who also represented himat trial. Carnesi argued

t hat under the Sentencing Quidelines the court should only
sentence his client based upon the anount directly attributable
to his client, and urged the court not to sentence |gnhazio

Ant oni o Mannino nore heavily as a |leader. After considering the
evi dence, the argunents of counsel and the PSI, the court found
that he was a | eader and sentenced himto 27 years inprisonnent
to be followed by five years supervised release. The court also
i nposed a $25, 000. 00 fi ne.

On Decenber 7, 1989, the court held a sentencing hearing for
Emanuel e Sal vat ore Mannino. He was represented by F. Emrett
Fitzpatrick, Esquire, (“Fitzpatrick”) who also represented him at
trial. Fitzpatrick argued that the court should sentence
Emanuel e Sal vat ore Manni no based upon a snall er anount of heroin
than involved in the total conspiracy and al so asked the court to
sentence himleniently because he was a mnor participant in the
conspiracy. After considering the evidence, argunent by counsel
and the PSI, the court found that Emanuel e Sal vat ore Manni no was
not a mnor participant and sentenced himto ei ghteen years
i nprisonnment to be followed by five years supervised rel ease.

The court al so i nmposed a $25, 000. 00 fi ne.
Petitioners and their co-defendants appeal ed the decision to

the United States Court of Appeals for the Third Crcuit. On



appeal, Petitioners, who were again represented by their
respective trial counsel, did not contest the sentences inposed.
On March 4, 1991, the Third Grcuit affirmed this court's

decision. United States v. Ganbino, 926 F.2d 1355 (3d Cr.

1991). On Novenber 1, 1991, the United States Suprenme Court
denied Petitioners' Wit of Certiorari.

On March 25, 1997, Petitioners filed a joint notion to
vacate their sentences and for resentencing pursuant to 28 U S. C
§ 2255. They set forth three reasons why the court should vacate
their sentences and resentence them First, they argue that the
court m sapplied the “rel evant conduct” provisions of the United
States Sentencing CGuidelines (the “CGuidelines”) as anended by
Amendnent 78 and interpreted by subsequent Third G rcuit case
| aw. Second, they argue that their respective attorneys were
ineffective on direct appeal for failing to raise that sentencing
issue. Third, they argue that the court inproperly inposed
“stand comm tted” fines.

The Petition was referred to United States Magi strate Judge
Wel sh for consideration. |In her March 20, 1998 Report and
Recomendati on, Magi strate Judge Wl sh reported that the
sentencings did not conformto the requirenents set forth by
subsequent Third Circuit case law, Petitioners' attorneys were
ineffective for failing to raise that issue and that the court

i mproperly inposed “stand cormmitted” fines. She recommended that



the court vacate the sentences and resentence Petitioners. On
April 3, 1998, the Governnent filed objections to the Report and
Recomendati on and on April 27, 1998, Petitioners filed a reply.

The court has reviewed the rel evant docunents and nmade has nade a

de novo determ nation. For the follow ng reasons, the court wll
not adopt the magi strate judge's report and recommendati on. The
court will deny the notion and will not anend the sentencing
Order. Because the file and records concl usively show that the
Petitioners are not entitled to relief, the court will not hold

an evidentiary hearing.

1. LEGAL STANDARD

Under the rel evant statute,

A prisoner in custody under sentence of a
court established by Act of Congress claimng
the right to be rel eased upon the ground that
the sentence was inposed in violation of the
Constitution or laws of the United States, or
that the court was without jurisdiction to
i npose such sentence, or that the sentence
was in excess of the maxi mum aut hori zed by
law, or is otherwi se subject to collatera
attack, may nove the court which inposed the
sentence to vacate, set aside or correct the
sentence. Unless the notion and the files
and records of the case conclusively show
that the prisoner is entitled to no relief,
the court shall . . . grant a pronpt hearing
t hereon, determ ne the issues and nake
findings of fact and conclusions of law with
respect thereto.

28 U S.C. § 2255, |f the court finds that such claimhas nerit,

the court “shall vacate and set the judgnent aside and shal
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di scharge the prisoner or resentence himor grant a new trial or
correct the sentence as nmay appear appropriate.” 28 U S.C 8§
2255. Further, upon receipt of objections to the magistrate

report, the court “shall nake a de novo determ nation of those

portions of the report or specified proposed findings or
recomendati ons to which objection is made.” 28 U S. C. 8§
636(b)(1)(C. The court “may accept, reject, or nodify, in whole
or in part, the findings or recomendati ons nmade by the

magi strate.” 28 U.S.C. 8§ 636(b)(1)(CO.

I11. DI SCUSSI ON

Petitioners contend that the sentencing court erred and
m sapplied the Guidelines by holding themeach responsible for
the total anpbunt of heroin involved in the conspiracy, including
that which was inported and distributed before they joined the
conspiracy.® They did not raise this issue on direct appeal, but
raise it for the first tine in this action. They contend that

their respective attorneys were ineffective for failing to raise

9. Petitioners rely on Paragraphs 15 and 62 of the PSI.
Par agraph 62 states that “[b]ecause the offense of conviction
i nvol ved at | east 30 kilograns of heroin, the base offense |evel
is 36.” Paragraph 15 states that between 1985 and March 1986,
Sal vatore Al l egra handl ed at | east 30 kil ograns of heroin.
Petitioners argue that these excerpts show that the court
sent enced t hem based upon the amount of heroin Allegra inported
and distributed and that the court was in error because this
i mportation and distribution occurred before they joined the
conspi racy.

11



that issue on direct appeal and that the court shoul d consider
t he i ssue now.

A TI MELI NESS OF THE PETI TI ONS

Prelimnarily, the court nust determ ne whether these
Petitions, filed al nost nine years after Petitioners were
sentenced, are tinely. |If they are not, the court may not
consi der the argunents contai ned therein.

The Antiterrorismand Effective Death Penalty Act (“AEDPA’),
whi ch becane effective April 24, 1996, anended 28 U. S.C. § 2255
to include a one year statute of limtations for actions filed
under 28 U.S.C. § 2255 (codified at 28 U S.C. 8§ 2244(d)(1)).
Federal prisoners whose convictions becane final before the
effective date of the AEDPA had one year fromthe date of the
AEDPA' s enactnent to file petitions under 28 U S. C. § 2255.

Burns v. Mrton, 134 F.3d 109, 111-12 (3d Cr. 1998) (holding

that cases filed on or before April 23, 1997 may not be di sm ssed
for failure to conply with the statute's |imtations period).

The Petitions presently before the court were filed on March 25,
1997 and are therefore tinely.

B. THE SENTENCI NG CLAI M

10. Petitioners are represented by counsel and this is the
date on which the notion was actually filed. The Third Crcuit
has held that, in pro se prisoner cases, these petitions are
filed when handed to prison officials for mailing. Burns v.
Morton, 134 F.3d 109 (3d Gr. 1998) (citing Houston v. Lack, and
Fed. R App. P. 4(c) regarding sane rule as applied to appeal s).

12



1. Pr ocedur al Def aul t

Petitioners did not raise the sentencing issue on
direct appeal. They raise it for the first tine in the Petitions
presently before the court. Petitions under 28 U . S.C. 8§ 2255 are
not a substitute for direct appeal. GCenerally, if a petitioner
fails to raise an issue on direct appeal, he has procedurally
defaulted on that issue--that is he has not foll owed the proper
procedure--and he is precluded fromasserting that issue on
collateral attack under 28 U S.C 2255, unless the petitioner can
show “cause” for the default and “actual prejudice” resulting

therefrom United States v. Frady, 456 U S. 152, 168 (1982).1%"

See also Bousley v. United States, 118 S. C. 1604, 1610 (1998).

Thus, because Petitioners did not raise the sentencing issue
on direct appeal, they have procedurally defaulted on that claim
and the court may not consider it unless they can satisfy the
“cause and prejudice standard.”

a. “Cause” under the Cause and Prejudice Standard
“[T] he exi stence of cause for a procedural default nust
ordinarily turn on whether the prisoner can show that sone

objective factor external to the defense inpeded counsel's effort

11. The cause and prejudice standard is intended to
“afford the courts an opportunity to resolve the issue shortly
after trial, while the evidence is still available both to assess

the defendant's claimand to retry the defendant effectively if
he prevails on his appeal,” thus pronoting the accuracy,
efficiency and finality of crimnal determ nations. Mirray v.
Carrier, 477 U S. 478, 491 (1986).

13



to conply with the [federal] procedural rule.” Mrray v.
Carrier, 477 U.S. 478, 488 (1986). Exanples of such objective
factors include “that the factual or |egal basis of a claimwas
not reasonably avail able to counsel” or that “sone interference
by officials” made conpliance inpracticable. 1d.

Petitioners assert that they have net the “cause” prong
in two ways. First, they argue that the issue was novel--that is
the | egal basis was not reasonably avail able for counsel to
argue. (Mem Supp. Vacate at 15.) Second, they argue that
i neffective assistance of counsel prevented themfromraising the
i ssue on direct appeal. (Mem Supp. Vacate at 16.)

i Novel ty

An attorney may not use the prospect of collateral
review as a hedge against the strategic risks he takes in his
client's defense. Nor may he ignore procedural rules in the
expectation that his clients' constitutional clains can be raised

at a later date. Reed v. Ross, 468 U. S. 1, 14 (1983). However,

“Iw here a constitutional claimis so novel that its |egal basis
is not reasonably avail able to counsel, a defendant has cause for

his failure to raise the claim”' |d. at 16.

12. Petitioners also attenpt to revisit the issue of
witness WIlliam Kane's credibility and argue that because the
Government no | onger uses himas a witness, the court's
acceptance of his testinony was a “material m sapprehension of
fact” that violates their right to due process. (Mem Supp.
Vacate at 14.) The jury heard and accepted Kane's testinony and
this court will not disturb that finding.

14



Petitioners contend that because Amendnent 78 to the
Sent enci ng Gui del i nes was enacted one nonth prior to their
sent enci ngs the argunent based thereon was novel and effectively
unavai l able to counsel on direct appeal. (Mem Supp. Vacate at
15.) The court disagrees. Anmendnent 78 nerely clarified the
Cui del i nes | anguage by defining “conduct for which the defendant
woul d be ot herw se accountable.” USSG § 1B1.3. It was not a
substantial break fromprevious law. Petitioners' attorneys each
addressed the issue at length during the sentencing hearing. The
i ssue was not novel and it could have been addressed on direct
appeal by Petitioners' conpetent counsel who were both very
famliar wwth the facts of the case. If it had been addressed on
direct appeal it would have received proper consideration at that
tine.

ii. Ineffective Assistance of Counsel
The second ground Petitioners raise as “cause” is

i neffective assistance of counsel.!® Petitioners argue that
their counsel on direct appeal was ineffective. Because these
clainms could not have been raised in that appeal, they are
properly before the court in this 28 U S . C. 8§ 2255 action.

Under the Sixth Amendment to the Constitution, a crimnal

13. To the extent that Petitioners raise separate and
distinct ineffective assistance of counsel clains, other than
cause for procedural default, the analysis and result are the
sane.

15



defendant has a right to effective assistance of counsel.

Strickland v. Washington, 466 U.S. 668, 688 (1984). Under the

cause and prejudi ce standard, ineffective assistance of counsel
that rises to a constitutional deprivation can constitute cause.
Murray, 477 U.S. at 492.

In Strickland, the Court enunciated a two-prong test that a

petitioner nust satisfy to prevail on an ineffective assistance
of counsel claim First, the petitioner nust show that counsel's
performance was deficient in that it fell below an objective

standard of reasonabl eness. Strickland, 466 U. S. at 688.

Second, the petitioner nust show that he was prejudiced by the
deficiency to such an extent that the result of the proceeding is
unreliable. [d. It is not enough to show that the error “had
sone concei vable affect on the outcone of the proceeding.” |d.
Rat her, a successful petitioner nmust show that but for counsel's
errors, the result would have been favorably different. 1d. at
693. Failure to nmake the required showi ng under either prong of

the Strickland test will defeat the claim ld. at 700.

Because of the inherent difficulty in evaluating counsel's
representation, the court nust indulge a strong presunption that
the conduct falls within the wi de range of reasonabl e assi stance.

Id. at 689. Under the Strickland test, strategic decisions of

counsel are virtually unchal |l engeabl e because they normally do

16



not fall bel ow an objective standard of reasonabl eness.?* 1d. at
690. In addition, the fact that counsel failed to recognize a
claimor failed to raise it generally is not sufficient to
constitute ineffective assistance. Mirray, 477 U S. at 486.
Counsel's failure to detect a colorable claimis treated the sanme
as a deliberate decision to forgo pursuing such a claim Mirray,
477 U. S. at 492.

Petitioners argue that if the sentencing issue had been
rai sed on direct appeal, the Third Grcuit would have vacated the
sentence and renmanded the case for resentencing. The Magistrate
Judge agreed, finding that “to show prejudice, the defendants
woul d have to denonstrate a reasonable probability that if their
attorneys had rai sed Anendnent 78 clains on direct appeal, the
Third Grcuit wuld have reversed.” (Mag. Rep. & Rec. at 5 & 7.)
The Magi strate Judge then found that “there is a reasonable
probability that, had counsel raised an Arendnent 78 clai mon
direct appeal, the Third Crcuit would have reversed and renmanded
so that Judge Bechtle could nake the required findings,” and
concl uded that counsel was ineffective. [d.

This court is conpelled to disagree. First, under the first

prong of the test set forth in Strickland, counsels' conduct did

14. Petitioners submtted affidavits fromcounsel stating
that the failure to raise the issue was not a strategi c deci sion,
but an oversight. G ven counsels' famliarity with the case and
the issues, the court does not find these affidavits credible.
However, it is of no consequence because no prejudi ce exists.

17



not fall below an objective standard of reasonabl eness.
Petitioners were represented by excellent attorneys who zeal ously
represented them at every |l evel of the proceedi ngs and raised
every feasible defense. Counsel was aware of the sentencing

i ssue as evidenced by their respective argunents at sentencing.
The court cannot conclude that the failure to raise the issue on
direct appeal was an oversight. Even if the court did find that
it was oversight rather than strategy, that failure does not neet
the “objectively unreasonabl e standard.”

The failure to raise the issue, if intentional, was
strategi c and unchal |l engeable in this case. Counsel could
reasonably have decided that they could not prevail on the
sentencing issue and that raising it in the appeal would be
futile. The failure to raise the issue, if unintentional, was
an oversight that does not rise to constitutionally defective
assi stance of counsel in this case.

Counsel was not ineffective for failing to raise the issue
at sentencing. However, even if Petitioners could show that
their attorneys' conduct was unreasonabl e under the first prong

of the Strickland test, under the second prong they cannot show

that but for counsel's alleged errors the result would have been
favorably different. Even if there were a reasonabl e probability
of reversal and remand as the magi strate judge found, that is not

enough under Strickland's prejudice prong. See Strickland, 466

18



U S at 693. There nust be a showi ng that but for counsel's
error, the result woul d have been favorably different.
Petitioners nust show not nerely that if the issue had been

rai sed reversal and remand woul d have been |ikely, but that there
is a reasonabl e probability that the outcone--that is the
sentence--woul d be favorably different. They cannot neet the
burden under this prong.

The Cui delines provision under which the court sentenced
Petitioners provided that if the anmount of heroin invol ved was
ten kilograns or nore, the base offense level was 36. (USSG §
2D1.1(c)). Although the PSI referred to thirty kil ograns, the
appl i cabl e Guidelines range within which Petitioners were
sentenced applied to ten or nore kilograns of heroin. Therefore,
if the amount of heroin relevant to Petitioners' conduct was ten
kil ograns or nore, after consideration of all relevant factors,
the court would have been within its discretion to sentence
Petitioners to atermwthin the range that reflected the crine
comm tted.

The sentencing transcript and the PSI to which the court
referred clearly show that Petitioners each were personally
involved with at |least ten kilograns of heroin. The PSI and

transcripts also show that they were inportant actors'® that

15. Wil e Emanuel e Sal vatore Manni no was not a | eader as
his brother was and there was no evidence of his participation in
direct sales, he facilitated and participated in the

19



agreed to participate and did know ngly participate, in a
conspiracy that had as its object the inportation fromltaly and
distribution within the United States, of a seemngly limtless
supply of heroin. The conspiracy actually did inport and
distribute quantities of heroin well in excess of thirty

kil ogranms during their participation. Further, the transcript
fromthe six-week trial is replete with references in the
testinony and wire intercepts which exhibit the international
scope of the conspiracy, Petitioners' involvenent therein and the
quantities of heroin contenplated and ultimately involved in the
conspiracy. Petitioners' know edge and understandi ng of the
scope is well docunented. To performin this capacity they were
fully aware of all of the conspirators' actions. Further, as
respects Petitioners, this is not a situation in which one
conspirator took an action not fully contenplated by Petitioners
as part of their role, or a situation in which they were
participating in a small role unaware of the |argess of the
conspiracy. See U S.S.G 8§ 1B1.3, illus.2. The goal of the
conspiracy as known, accepted and furthered by Petitioners, was
to inport and distribute as nuch heroin as possible. Until they

were arrested, Petitioners zealously pursued that goal. The

conmuni cation that |inked the nmenbers of the conspiracy, and he
| aundered the proceeds after the sales. He fulfilled a very
critical role in the success of the inportation and distribution
conspi racy.

20



territories involved were vast, the need for effective
communi cation by stealth was essential and Petitioners, for a
time, succeeded.

The court sentenced both Petitioners within the applicable
Gui del i nes range. 16 If the court were to resentence
Petitioners, the court would refer to the unchanged supporti ng
evi dence contained in the sane trial transcript and the court
woul d be guided by the sanme sentencing criteria in resentencing
Petitioners to the very sentences inposed on Decenber 6 and 7,

1989. Therefore, under the Strickland test, the prejudice prong

cannot be net and Petitioner's ineffective assistance of counsel
claimfails. As aresult, there is no “cause” to satisfy the
“cause and prejudice standard.” The court will reviewthe
“prejudice” prong of the “cause and prejudi ce standard.”

2. Prej udi ce under the Cause and Prejudice Standard

As for prejudice, the petitioner has a heavy burden and nust
show not nerely that there was a “possibility of sone prejudice,”
but rather, that an error caused “actual and substanti al
di sadvantage.” Frady, 456 U S. at 170. Even if the court were
to find that Petitioners had shown that counsel was ineffective

for failing to raise the sentencing issue, Petitioners have not

16. The evidence clearly showed invol venent with quantities
well in excess of this anpbunt and testinony was received that
during the life of the conspiracy it involved hundreds of
ki | ograns of heroin.
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shown actual and substantial disadvantage, the second prong of
the “cause and prejudice standard.” The court will briefly I ook
to the sentencings and the PSI.

a. Petitioners' Sentencings

Petitioners argue that the court inproperly sentenced
them based on thirty kilogranms of heroin inported and distri buted
prior to the date they joined the conspiracy. (Mem Supp. Mot.
Vacate at 6.)7%

In narcotics cases under the Sentencing CGuidelines, the
| ength of the sentence inposed will depend upon the quantity of

drugs deened relevant to the offense. United States v. Coll ado,

975 F.2d 985, 990 (3d Cr. 1992); USSG § 1B1.3. The sentencing
court nust first determne the relevant quantity. Next, the
sentencing court |ooks to the drug quantity table |ocated at

Qui del i nes Section 2D1.1, and chooses the base offense |evel that
corresponds to the relevant drug and quantity. The sentencing
court then may adjust the base offense | evel upward or downward
to reflect other relevant factors such as the defendant's
acceptance of responsibility or his role in the offense. Based
upon the sentencing judge's consideration of the rel evant

factors, ' he or she then selects a sentence that falls within

17. Cuideline Section 1B1.3 provided that when nore than 10
kil ograns of heroin was involved, the base offense | evel was 36.

18. Certain conduct with which the defendant is not
formal |y charged nmay be considered in the determ nation of the
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t he applicable guideline range for that level. Collado, 975 F.2d
at 990.

The sentencing court often relies heavily upon the PSI.
Especially when, as in this case, the court invites counsel to
add, delete or change information contained therein that they
believe is msstated or inconplete, including the facts that the
court will presumably rely upon. |If the sentencing court nakes
no i ndependent finding of fact on the record, the facts contained
in the PSI are viewed as the sentencing court's findings of fact.
Id. at 990.

Because crimnal conduct is often jointly undertaken and an
i ndividual's actions taken in furtherance of that activity, when
viewed in isolation, may not enconpass the full scope of his or
her participation, the Cuidelines have special provisions that
address and aut horize “acconplice attribution,” or the inclusion
of ampbunts of drugs possessed, distributed, manufactured, sold or
ot herwi se handl ed by persons other than the defendant in the
cal cul ation of his base offense |level. Collado, 975 F.2d at 990.
The anobunt of acconplice attribution can greatly affect each
participant's sentence.

When Petitioners were sentenced, the relevant portion of the

Gui del i nes, Section 1B1.3, titled Rel evant Conduct, read:

appl i cabl e gui delines sentencing range. United States v. Baird,
109 F.2d 856, 863 (3d Cir. 1997)(quoting USSG § 1B1. 3).
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Conduct “for which the defendant is otherw se
accountable,” as used in subsection (a)(1), includes
conduct that the defendant counsel ed, commanded,

i nduced, procured, or willfully caused.” If the
conviction is for conspiracy, it includes conduct in
furtherance of the conspiracy that was known to or was
reasonably foreseeable to the defendant.”

The United States Sentenci ng Comm ssion enacted Arendnent 78 to
define the phrase “conduct for which the defendant woul d be

ot herwi se accountable.” See USSG § 1Bl1.3. The anendnent, al so
known as anended application note 1 to USSG § 1Bl1. 3, becane
effective Novenber 1, 1989, and read:

In the case of crimnal activity undertaken in concert
wi th others, whether or not charged as a conspiracy,

t he conduct for which the defendant “would be otherw se
account abl e” al so includes conduct of others in
furtherance of the execution of the jointly-undertaken
crimnal activity that was reasonably foreseeabl e by

t he defendant. Because a count nmay be broadly worded
and include the conduct of many partici pants over a
substantial period of tinme, the scope of the jointly-
undertaken activity, and hence rel evant conduct, is not
necessarily the sane for every participant. Were it
is established that the conduct was neither within the
scope of the defendant's agreenent nor was reasonably
foreseeable in connection with the crimnal activity
the defendant agreed to jointly undertake, such conduct
is not involved in establishing the defendant's offense
| evel under this guideline.

USSG § 1B1.3 application note 1 (enphasis added).
Three years after Petitioners were sentenced, the United
States Court of Appeals for the Third Crcuit decided United

States v. Collado, 975 F.2d 985 (3d Cir. 1992) in which it
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interpreted the application note |anguage.!® |In Collado, the
Third Crcuit held that the “crucial factor in acconplice
attribution is the extent of the defendant's involvenent in the
conspiracy.” Collado, 975 F.2d at 992. However, it is not
enough to find that the defendant's crimnal activity or
participation was substantial. Rather, the sentencing court nust
make a “searching and individualized inquiry” into the

ci rcunst ances surroundi ng each defendant's invol venent in the
conspiracy to ensure that the defendant's sentence accurately
reflects his role. 1d. at 995.2° The Coll ado court further
noted that while it is appropriate to hold a defendant who

exhi bits a substantial degree of involvenent in the conspiracy
accountabl e for reasonably foreseeable acts conmtted by a co-
conspirator, the sane cannot be said for a defendant whose

i nvol venent was nuch nore Iimted. Collado, 975 F.2d at 992.

The Collado court found that before the drugs could be attri buted

to a defendant, the district court nust find that the defendant

19. Because the Third Crcuit did not create new | aw, there
is no bar to its retroactive application.

20. The Collado court held that the Guidelines require the
sentencing courts to consider:
1) whether the anmpunts distributed by the defendant's co-
conspirators were distributed “in furtherance of the jointly
undertaken activity”;
(2) whether that activity was “within the scope of the
def endant's agreenent;” and
(3) whether it was “reasonably foreseeable in connection with the
crimnal activity the defendant agreed to undertake.” Coll ado,
975 F.2d at 991.
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was a nenber of the conspiracy at the tinme the transactions
occurred because “the rel evant conduct provision of the
guidelines is not coextensive with conspiracy law . . . [and] iIn
t he absence of unusual circunstances . . . conduct that occurred
before the defendant entered into an agreenent cannot be said to
be in furtherance of or wwthin the scope of that agreenent.”

Col  ado, 975 F.2d at 996-7.

Petitioners contend that the sentencing court erred with
respect to the Collado opinion because the court did not nake a
searching and individualized inquiry and the court attributed to
them anmounts involved prior to their participation

Whil e Petitioners' involvenent would nost |ikely neet the
“unusual ” circunstances Coll ado speaks to, it is not necessary to
address that issue. Wthout even |ooking at the trial
transcript, the undi sputed portions of the PSI and the sentencing
hearing transcript denonstrate Petitioners' agreenent to
participate in a far-reaching conspiracy that they knew had as
its object the inportation and distribution of heroin in
quantities that easily exceeded ten kilograns. The docunents
al so show that anpunts in excess of ten kilograns were inported
and distributed during their participation. The court wll
briefly look to each.

| gnazi o Antoni o Manni no's Sentenci ng

| gnazi o Antoni o Manni no was sentenced on Decenber 6, 1989.
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He was represented by Charles F. Carnesi, Esquire, at trial,
sentencing and on direct appeal. At sentencing, Carnesi argued
that the jury could have found that Salvatore Allegra and Si none
Zito's activities were a separate conspiracy and were not rel ated
to the conspiracy in which Ignazio Antoni o Manni no was i nvol ved.
(1AM Sent. Tr. at 5.) He also urged the court to consider only
t he amount of heroin to which Stefano Zito testified, rather than
the larger anmount attributable to the conspiracy. The transcript
contains the foll ow ng di scourse:
Carnesi: W believe that the proper guidelines here would be
according to the evidence introduced at
trial, that Stefano Zito said they were
inmporting--1 believe he referred to three
kil ograns or possibly four.
(1AM Sent. Tr. at 7.) The court disagreed with counsel's
proposed rel evant anount and referred to the trial evidence and
testinony that elucidated the scope and breadth of the
conspiracy:
The Court: Par agraph 25 [of the PSI]?2.
t he governnent's position is that
there was sone suggestion of
novenent of these substances
bet ween the United States and

Col onmbia and Sicily, and that
suggestion could be part of the

21. Paragraph 25 refers to lIgnazio Antoni o Manni no's
participation in the January 1988 deal in which the conspirators
shi pped 570 kil ogram of Col onbi an cocaine to the heroin suppliers
in Sicily in exchange for heroin. (IAMPSI at Y 25.) The
CGovernnent's witness also testified that he was told that cocaine
was bei ng exchanged for heroin and that Emanuel e Sal vatore
Mannino was in Italy for that purpose.
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plan. It was introduced as

evi dence and presunmably the jury

considered it. To that extent, if

the jury considered that, that

coul d possi bly have been sone sort

of a quid pro quo or exchange

progranm to the extent that your

client is accused of it as opposed

to the cocaine features of the case

substantively, or even the

conspiracy that M. Varisco was

convi cted of.
(Sent. Tr. at 8-9.) Carnesi objected to the Governnent's
reliance on Joseph Cuffaro's testinony regarding this 570
ki | ogram cocai ne exchange and | gnazi o Antoni o Manni no's
i nvol venent because Cuffaro conceded on cross-exam nation at
trial that he had “no know edge of M. Mannino doi ng anyt hi ng
concerned with this trip.” (IAMSent. Tr. at 9.) The Governnent
then recounted Cuffaro's testinony that |gnazio Antoni o Manni no
was an assistant for one of the bosses involved in the
transaction and that Mannino was there “hel pi ng sonebody.” (1AM
Sent. Tr. at 10.)?2?

Counsel then asked the court to find a base offense | evel of

34 based upon three to four kilogranms and because |gnazi o Antonio
Manni no was not a boss or supervisor. (IAM Sent. Tr. at 13.)

The court then addressed Ignazio Antonio Mannino's role and

22. The court then directed the probation officer to
correct the PSI paragraph 25 to read that “beginning in the Fal
of 1987, a government witness testified that he was told that M.
Manni no and Sinone Zito had assisted . . . .” (IAMSent. Tr. at
11.)
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i nvol venent in the conspiracy and found that “the record as a
whol e, the direct and cross-exam nation, all the evidence as a
whol e, |l eads the court to that conclusion [that |gnazio Antonio
Mannino was in a |l eadership role].” (1AM Sent. Tr. at 15.) The
court accordingly added a four-|level increase for the | eadership
role. It then sentenced himto 27 years inprisonnent and five
years supervised release. Finding the financial ability to pay,
the court al so inmposed a $25, 000. 00 fi ne.

Emanuel e Sal vat ore Manni no's Sent enci ng

Emanuel e Sal vat ore Manni no was sentenced on Decenber 7,
1989. He was represented by F. Enmmett Fitzpatrick
(“Fitzpatrick”) at trial, sentencing and on appeal. Like
Carnesi, Fitzpatrick also addressed the sentencing issue at the
sentenci ng hearing and urged the court to sentence Enanuel e
Sal vatore Mannino leniently. The sentencing transcript contains
the foll ow ng di scourse:
FI TZPATRI CK: The presentence report does not indicate that

the 10-kilo figure conmes fromany evidence in this

court. What they say is that the governnent has

reported that this particular conspiracy involved 10
kil os or nore.

THE COURT: Didn't Wtness Ricupa speak of a substanti al
nunber in excess of 10?7 Hi s testinony was heard and
adm ssi bl e under oath, and he spoke, | think, in

quantities in excess of 60 or 70 kilos over a period of
time. There were three kilos that were intercepted at
the airport. That may have had nothing to do with

Ri cupa's product. And there were other references to
it.
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The conspiracy for which your client stands convicted,
as it was tried before this jury and with the evidence
that was heard before this jury, clearly and plainly
all ows the break point of 10 kilos in this sentence
cal culation to be exceeded.

(ESM Sent. Tr. at 11-13.) The court then gave the Governnent
opportunity to address the issues raised by Fitzpatrick:

SEl GEL: The invol verent of the defendant. . . went back to
t he sumrer of 1987, when he was in Italy, and there was
testinony through WIlliam Kane that he was in Italy to
further the conspiracy, the inportation conspiracy, by
meki ng arrangenents to bring the heroinin. . . . And
his involvenent in the conspiracy, by the governnment's
evi dence, continued well beyond that when we show this
defendant's participation in going to the pay phones
and, as clearly the jury found, based upon their
verdict, that activity was related to the conspiracy.

It is the governnment's position very strongly--that
Sal vatore Mannino was at the inner core of this
conspiracy. He was not in a |eadership role |like his

brother was and |i ke sone others were. . . . However,
his participation is not mnor or minimal in that his
participation was of a long duration. . . . To the

extent that the jury found that those tel ephone calls
at the pay phones were related to the inportation, this
def endant was getting the very essence of the
informati on of the conspiracy by going to those pay
phones. He was relied upon very heavily by his brother
and Sinone Zito to pass nessages, to go to Sicily, to
make the arrangenents. . . . This defendant, although
not having the responsibility of his brother or Sinone
Zito or Francesco Ganmbi no, was involved day in and day
out, as the surveillance evidence and the electronic
evi dence showed.

(ESM Sent. Tr. at 19-20.) The court agreed that Emanuel e
Sal vatore Mannino's role was substantial and critical to the
conspi racy.

THE COURT: The heart of the distribution
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conspiracy i s conmuni cati on. .
particul arly when synbols and codes
and special rules are involved,
conmuni cation is at the heart of
it. And your client was involved
in that feature of it. In many
ways, those who maybe handed it
fromplace to place, under certain
ci rcunst ances, those persons who
were flown here and actually
touched the material . . they could
be nore mnimally involved than the
person who is affiliating everyone
t oget her through conmuni cati on.
(ESM Sent. Tr. at 20.) The court then referenced the PSI and
asked counsel whether there were issues to be addressed in
addition to those addressed in the PSI. (ESM Sent. Tr. at 22.)
The court recounted that the base offense |evel was 36 and the
gui del i ne range was between 188 to 235 nonths inprisonnment. It
t hen sentenced Emanuel e Sal vatore Mannino to 216 nonths (ei ghteen
years) inprisonnent and five years of supervised release. After
finding the ability to pay, the court also inposed a $25, 000. 00
fine. (ESM Sent. Tr. at 24.)
The record reflects that the court nmade a searching and
i ndividualized inquiry into each Petitioners' involvenent. The
court referenced its reliance on the PSI and the PSI shows the
Petitioners involvenent in even greater detail.
The PSI
Because the PSI, with a few small changes, reads the sane
for each Petitioner, the court will only reviewit once, as it

relates to both Petitioners. The PSI first gives background
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information. See PSI § 3 (stating that in 1983, |gnazio Antonio
Manni no and Emanuel e Sal vatore Mannino |left the United States and
went to Sicily and that shortly thereafter, the conspiracy began
to inmport heroin into the United States fromSicily). The PSI
details Petitioners' positions within the conspiracy. See PSI |
13 (referring to Wlliam Kane's testinony that Stefano Zito told
hi mthat Ignazio Antoni o Mannino was Sinone Zito's partner in the
heroi n snmuggling operation, that Francesco Ganbi no was | gnazio
Antoni o Manni no's boss and that Emanuel e Sal vat ore Manni no
assisted Sinone Zito and I gnazio Antoni o Mannino); PSI { 22
(Emanuel e Sal vatore Mannino's role of receiving and di ssem nati ng
informati on and | aundering noney). The PSI addressed the scope
of the conspiracy by show ng the transactions (both before
Petitioners joined--show ng anticipation, and after they joi ned--
show ng actual conduct) quantities and nethods. See PSI § 14
(referring to quantities and nethod of the inportation of the
heroin fromSicily into the United States); PSI § 15 (referring
to Allegra's testinony that between 1985 and March 1986, he

pl aced at | east 30 kil ograns of heroin on couriers, and that

| gnazi o Antoni o Mannino's partner, Sinone Zito, supplied this

heroin);2 PSI T 16 (referring to the March 1986 couri er

23. Because of counsel's objections on the basis that
there was no direct evidence that Ignazio Antoni o Manni no was
i nvol ved, the PSI states that there is no evidence that he or his
wi fe, Gace Pulitano Mannino, were participating in the heroin
inmportation at this tinme. (PSI § 15.)
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interception in ltaly);2 PSI § 17 (the D Grazia interception
with over three kilograns of heroin in New York); PSI § 18
(Ricupa's testinony as part of the conspiracy that between early
1985 and the end of 1986, he sold eighty kilograns of heroin).
The PSI also details the duration of the conspiracy and
Petitioners' know edge and involvenent. See PSI 20 (referring
to evidence that when Petitioners returned to the United States
fromSicily, Sinone Zito and his wife lived with his partner
| gnazi o Antoni o Manni no for about six nonths, and fromthat tine
forward, |gnazio Antonio Mannino and Sinone Zito coordinated the
heroin operation fromwithin the United States); Id. (referring
to the conspirators' use of nunerous pay phones and coded
messages to comrunicate with the co-conspirators as well as the
use of evasive driving techniques). The PSI al so addressed each
Petitioner's involvenment. See PSI 11 21, 25, 26, 28, 30
(referring to I gnazio Antonio Mannino's direct sales and his
| eadership role); PSI 1 23-24 (referring to the conspiracy's
cocai ne for heroin exchange and Emanuel e Sal vat ore Manni no's
presence in Italy to arrange the shipnent of three kil ograns of
heroin into the United States); PSI § 25 (referring to testinony
that, beginning in the Fall of 1987, Ignazio Antoni o Mannino and

Si nmone Zito assisted four mafia bosses in arranging the shipnent

24. Although the PSI does not state the anount of heroin
that was renoved fromthis courier, testinony established that
each courier generally had two to three kil ograns on them
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of 570 kil ograns of cocaine from Colonbia to the Sicilian heroin
dealers);2 PSI T 22 (referring to Emanuel e Sal vat ore Manni no's
role as relater of nessages); PSI § 29 (referring to Emanuel e
Sal vatore Mannino's noney | aundering role).

The quantities and know edge thereof are also referenced in
the PSI. See PSI § 28 (referring to Sinone Zito's statenent to
Kane in October 1987 that his noney was tied up in a three
kil ogram heroin deal; Kane's COctober 22, 1987 purchase of seven
ounces of heroin from Sinone Zito in exchange for $25, 000. 00;
Kane's paynment to Sinone Zito and | gnazi o Antoni o Manni no
together; and Ignazio Antonio Mannino's offer to “front” Kane a
kil ogram of heroin); PSI § 30 (reference to |Ignazio Antonio
Manni no and Sinone Zito's January 7, 1988, offer to sell Kane one
kil ogram of good quality heroin and additional quantities of poor
quality heroin); PSI f 32 (the Spring of 1988 offer to sell Kane
a kilogramof heroin and give hima sanple quantity); PSI § 31
(reference to the FBI's seizure of $12,000.00 and .28 grans of
heroin and fact that it would have been four kilograns if
executed the next day).

Upon readi ng the sentencing transcript and the PSI, it is

clear that the sentencing court nade a searchi ng and

25. Wiile the cocaine is not part of this conviction, it
evi dences the sophistication of the conspiracy, its international
scope and the quantities of drugs that the conspiracy, and
Petitioners as menbers thereof, were inporting and distributing.
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i ndi vidualized inquiry into the circunstances surroundi ng each
petitioner's involvenent in the conspiracy. It is also clear
that Petitioners were properly held responsible for at |east ten
kil ograns of heroin. A very narrow readi ng of the evidence that
was referenced in the PSI and at the sentencings includes the
followi ng quantities:? approximtely six kilograms of heroin
renmoved fromcouriers at Italian and United States airports in
March of 1986; three kilogranms of heroin that Emanuel e Sal vatore
Manni no arranged the shipnment of in July 1987; the three kil ogram
deal that Sinone Zito's noney was tied up in during October 1987;
seven ounces of heroin sold to Kane in Cctober 1987; one kil ogram
of heroin offered by Ignazio Antoni o Mannino to Kane on Cctober
22, 1987; one kil ogram of good heroin |gnazio Antoni o Manni no
offered to sell Kane on January 7, 1988; unspecified additional
quantities of poor quality heroin he offered to sell Kane on the
sane date; .28 grans of heroin seized in April 1988; four
kil ograns of heroin that were in the apartnent the next day; one
kil ogram of heroin that Sinone Zito offered to sell Kane in
Spring of 1988 at the Cafe G ardino; and the undi sclosed quantity
offered on that date as a sanple.

Thi s does not include the portion of R cupa's eighty

kil ograns of heroin inported and distributed after Petitioners

26. Additionally, the trial transcript contains references
to quantities and transactions that are not contai ned herein.
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entered the conspiracy in 1986 (between early 1985 and the end of
1986 Ricupa, as part of the conspiracy, sold eighty kil ograns)
that could be attributed to Petitioners or the anount of heroin
t hat was exchanged for the hundreds of kilogranms of cocaine from
Col onbi a, or the anount of heroin that was sold to reap the
nmonet ary proceeds that were recovered by the FBI. Nor does it
include any of the thirty kilogranms that Allegra testified about
that is at the heart of Petitioners' argunent. Gven the
hi story, as well as the breadth, the span and the conplexity of
the conspiracy, it is obvious that the unknown quantities are
large. It is also clear that the anmount of heroin the court
attributed to Petitioners at sentencing, in reality,
underrepresents their actual involvenent rather than
overrepresents it as Petitioners contend.

Thus, the sentencing court conplied with the requirenents
set forth in Section 1Bl1.3 of the CGuidelines and case | aw set

forth in United States v. Collado, 975 F.2d 985 (3d G r. 1992).

For these reasons, even if Petitioners' had not procedurally

defaulted on their clains, their clains would fail on the nerits.

C. THE | NEFFECTI VE ASSI STANCE OF COUNSEL CLAI M

Petitioners appear to raise ineffective assistance of
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counsel not only as cause for procedural default as addressed at
| engt h above, but also as a separate ground for relief. The
court has addressed the standard for ineffective assistance of
counsel above as well as the conduct. For the sane reasons set
forth in that portion of this menorandum the court w Il not
grant the notion as it relates to that claim

D. STAND COW TTED FI NES

Petitioners also ask the court to anmend the sentencing order
to delete any reference to the inposed fines as “stand
commtted.” The 1984 Sentencing Reform Act abrogated stand

comm tted sentences. United States v. Bauer, 19 F.3d 409, 412

(8th Gr. 1994). Because Petitioners were sentenced thereafter,
“stand comm tted” sentences, including fines, could not be

i nposed upon them The final orders in Petitioners' sentencings,
the judgnent and commitnent orders, do not designate or refer to
the fines as “stand conmmtted.” See Judgnent and Commi t nent
Orders at 5. Because the judgnent and conm tnent orders do not
contain the | anguage Petitioners seek to have anended, the court

w Il deny the notion.

V. CONCLUSI ON

Because Petitioners have shown neither cause nor prejudice,
their inproper sentencing claimis procedurally barred.

Petitioners have also failed to show a separate ineffective
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assi stance of counsel claim Therefore, the court will not adopt
or approve the magistrate judge's report and reconmendati on. The

court will deny the Petitions wthout an evidentiary hearing.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA
V. : CRIM NAL NO. 89-003-02
| GNAZI O ANTONI O MANNI NO :

UNI TED STATES OF AMERI CA
V. : CRI M NAL NO. 89-003-04
EMANUELE SALVATORE MANNI NO :

ORDER

AND NOW TO WT, this day of July 1998, upon consideration
of petitioners Ignazio Antoni o Mannino and Emanuel e Sal vatore
Manni no's notion to vacate their sentences under 28 U. S. C. 8§
2255, the Governnent's response thereto, the Magi strate Judge's
Report and Recommendati on, the Governnment's objections thereto,
petitioners' response and the record, I T IS ORDERED

(1) the Magistrate Judge's Report and Reconmendation is NOT

APPROVED or ADCPTED; and

(2) said Petitions are DENIED wi t hout an evidentiary

heari ng.

LOU S C. BECHTLE



